THE STATE OF NEW HAMPSHI RE
ROCKI NGHAM  SS. SUPERI OR COURT

Evelyn Sirrell, et al
V.
State of New Hanpshire, et al.
99- E- 0692

ORDER

The petitioners are property owners from three different New
Hanpshire nunicipalities seeking wequitable relief from the
statew de education property tax. They filed this Petition for a
Decl aratory Judgnment and for Injunctive Relief requesting that this
Court declare the tax wunconstitutional, enjoin the State from
collecting and distributing this tax, and order the reinbursenent
of tax dollars already paid and collected under this taxation
schene.

| . BACKGROUND

This dispute arose from the legislature' s adoption of House
Bill 999 ("HB 999"), an act establishing a uniform statew de
education property tax to fund a constitutionally adequate public
educat i on. At the time of filing this petition, HB 999 was the
nost recent legislative response to the ongoing d arenont
litigation, which requires that the State provide all children with
a constitutionally adequate public educati on and guarant ee adequate

funding for that education. See darenont School Dist. .

Covernor, 138 N.H 183, 184 (1993) ("darenont |")(hol ding that




part |, article 83 of New Hanpshire Constitution nmandates a state
funded, constitutionally adequate public education).

In 1997, the Suprene Court found that the existing system of
school funding in New Hanpshire, through disparate |ocal property
tax rates varying across towns at percentages up to 400% viol ated
part 1, article 5 of the New Hanpshire Constitution. d ar enont
School Dist. v. Governor, 142 N H 462, 465 (1997) ("d arenont

I'1"). The Court found that it was the duty of the |egislature and
of the CGovernor to define what is a constitutionally adequate
education, to determne the cost of that education, and to
inpl ement legislation to fund that education. See id. at 475-477.

The Court cautioned:

to the extent that the property tax is used in the

future to fund the provision of an adequate education,

the tax nust be admnistered in a manner that is equal

in valuation and uniformin rate.

Id. at 471.

The Court then stayed further proceedings in the litigation to
allow the legislature tine to enact a constitutional school funding
program See id. at 476.

On Novenber 3, 1999, the legislature enacted HB 999. HB 999
is an interim statewide property tax, devoted to funding an
adequat e education, and it is scheduled to expire in 2003. HB 999
establishes the funding fornula as a uniformrate tax of $6.60 per
$1,000. 00 of the equalized value of all taxable property in the
State. See RSA 76:3 (Supp. 2000). The legislature also established

conpr ehensi ve pr ocedur es for t he Depart nment of Revenue

Adm nistration's ("DRA") regul ation of HB 999.



Because the admnistrative procedures for the equalization
process are conplex, the DRA published an informational brochure
for each town in the State, to explain to all taxpayers exactly how
the property tax rate in their town was calculated and assessed
under HB 999. See State Exhibit K (Exanple of a representative
town brochure explaining the State Education Property Tax Rate for
the Town of Moul tonboro). The brochure explains that:

Property taxes are based on the |local assessed
valuation of all taxable property within the town, as of

April 1 of each year.

However, when dealing with property val ues statew de,
these varying |ocal assessnent |evels between towns create

an i nbal ance. This inbalance between towns nust be
adjusted in order for a statewide property tax to be
proportional . The process to acconplish this is called

equal i zat i on.

Each year the state [DRA] equalizes the property
values for wevery city and town. Equal i zation is an
adjustnent of each town's |ocal assessed values, either
upward or downward, in order to approximate the full value
of the town's property. Adjustnents are not nade to any
i ndi vidual properties. Rather, the total value of all
property in town is adjusted based upon the conparison of
recent property sales with |ocal property assessnents. For
exanple, if the conparison of recent sales indicates that
on the average, the town is assessing property at 90% of
mar ket value, then the total |ocal assessed value of the
town would be increased by 10% in order to approximte the
town's full value. |If the conparison indicates that on the
average, the town is assessing at 105% of market val ue,
then the total |ocal assessed value would be decreased by
5%

The purpose for equalizing |ocal assessed property
values is to provide a "level playing field". Once
property val ues have been equalized, public taxes and state
revenues shared by towns and cities may be fairly
apportioned anong them This includes state education
property taxes and the county taxes.

State Exhibit K Explanation of the State Education Property Tax
Rate for Moul t onboro.



The State then determnes the statewi de cost of providing an
adequat e education on a per pupil basis. For the tax year 1999
this anount was cal cul ated to be $4,200 per pupil. The petitioners
do not challenge these calculations in this |awsuit.

The anount of education funds to be raised by the HB 999
property tax was calculated to be approximately $440 mllion, which
was then assessed anong the towns according to their proportion of
the total statew de equalized value of property. For exanple, the
brochure for the Town of Moul t onboro expl ai ns:

The statewide <cost of providing an adequate
education is $825 mllion, just over half of which is
funded by the statew de property tax. The other portion
is provided from other state revenue sources such as
sweepst akes revenue and busi ness taxes.

Moul tonboro is responsible for raising an anount
equal to $6.60 per $1,000 of the town's total equalized
val uati on. This anount represents the town's share of
the statewi de cost of providing an adequate education
Moul tonboro's share of the statewide property tax is
$6.60 x $1,054,987,032 (Total Equalized Value)/ $1,000
=$6, 962, 914.

However, in order for the town to raise this
anmount, the rate nust be restated. This is due to the
fact that property taxes are billed based upon the |ocal
assessed val ue of property, not the equalized val ue.

State Exhibit K Explanation of the State Education Property Tax
Rat e For Moul t onboro.

The State education property tax necessary for Multonboro to
raise $6,962,914 is $7.14 per $1,000 of Moultonboro's locally
assessed property val ue. This nunber is derived from the
percentage difference between its locally assessed value and the

DRA' s equal i zed val ue of Moultonboro's town property. The | ocal



assessed value of property in Multonboro is $975, 250,914, while
the equalized value is $1, 054,987, 032. The percentage difference
between these values is an increase of 8% after equalization.
Accordingly, the equalization process requires that the uniformtax
rate of $6.60 per $1,000 of equalized value of property be
increased by 8% which results in a tax rate of $7.14 billed on the
| ocal |y assessed val ue of property in Multonboro. This higher tax
rate, on the | ower assessed property value, will generate the sane
anount of education property tax as the calculation outlined in
State Exhibit K

The DRA calculates two figures that it reports to each town.
The first figure is the total amount of the statewide tax to be
raised by each town based on its property value, and the second
figure is the total anmount of adequate education funds that each
town requires to educate its pupils, based on the nunber of pupils
within its borders.

The towns that raise funds exceeding the cal culated anmount in
the DRA's second reported figure ("Donor Towns"), nmust transfer
these excess funds to the State. These funds are placed in an
Education Trust Fund with the other revenue sources |listed above,
and wultimately are redistributed to those towns that have
insufficient property values to raise their own adequate education
funds as cal cul ated by the DRA ("Recei ver Towns").

The petitioners each live in Donor Towns and raise three

constitutional challenges to HB 999 as it is applied statew de.



First, they contend that the DRA's property valuation and tax
assessnment procedures are so flawed that the property tax is not
"equal in valuation and uniformin rate", nor does it result in

"proportional and reasonable" taxation as nmandated by darenont |1

and part Il, article 5 of the New Hanpshire Constitution.

Second, the petitioners contend that the State's failure to
perform statewide property revaluations every five years is a
direct violation of part 1l, article 6 of the New Hanpshire
Constitution and that this failure to constitutionally revalue all
property results in disproportional property valuations for tax
assessnent purposes.

Finally, the petitioners contend that the DRA's redistribution
of their tax dollars to the receiver towns, wthout sone form of
oversight as to where the funds are spent, denies them the equal
protection guaranteed by part |, article 12 of the New Hanpshire
Consti tution. The petitioners specifically argue that they, and
all taxpayers in donor towns, are being treated differently from
t axpayers in receiver towns because there is no opportunity to vote
on how their tax dollars are being spent, while the receiver town
t axpayers are voting to use these education funds to reduce their
own | ocal taxes. Further, the petitioners contend that the State
has no procedures to govern the redistribution of their tax
dollars, to assure them that the education funds are being used
solely to fund an adequate education in the receiver towns. See

i nion of the Justices, 145 NH _ (deci ded Decenber 7, 2000).




The petitioners concede that HB 999 establishes a
constitutionally "uniformrate" tax. However, they contend that as
applied the tax is fundanentally unfair and unconstitutional. The
Court notes that |legislative enactnents are given a presunption of
validity. However, |legislative enactnents still nust conply wth
constitutional requirenments both facially and as appli ed.

Part 11, Article 5 of the New Hanpshire Constitution grants

the | egi sl ature:

full power and authority . . . to inpose and |evy
proportional and reasonable assessnents, rates, and taxes
upon all inhabitants of, and residents within, the said

state; and upon all estates within the sane

Part 11, Article 6 of the New Hanpshire Constitution further

provi des that:
The public charges of governnent, or any part thereof, nmay
be raised by taxation upon polls, estates, and other
cl asses of property . . . and there shall be a valuation of
the estates within the state taken anew once in every five

years, at least, and as much oftener as the general court
shal | order

Finally, part |, article 12 governs the reciprocity of equa
protection and taxation, and stated sinply requires that al
simlarly situated taxpayers be treated the sane. Stated literally
the provision requires strict proportionality of each taxpayer's
portion of the public expense, "according to the amount of his

taxabl e estate.” Smth v. Departnent of Revenue Adm nistration,

141 N.H 681, 686 (1997) (quoting Qpinion of the Justices, 4 NH

565, 568 (1829)).

These three constitutional provisions nust be interpreted
together to determ ne the fairness of any taxation schene enacted



by the legislature, and these are the provisions at issue in this
case.
I 1. EVI DENCE

This petition is the first challenge to HB 999 under these
constitutional provisions and the Court held a six day trial onits
nmerits. The evidence presented at trial focused on the DRA's
admnistration of HB 999 and its effects on both the tows and the
taxpayers of New Hanpshire. From the testinony, exhibits and
menor anda submtted at trial the Court finds the follow ng facts.

The petitioners had the burden at trial of proving that the
statewide property tax is wunconstitutional, and they presented
evi dence regarding both the DRA' s procedural adm nistration of the
tax and an expert analysis of the New Hanpshire property tax
procedural system

The petitioners first called Linda Kennedy, who is the Deputy
Director for the Property Appraisal Dvision of the DRA, to testify
about the DRA's admnistration of HB 999. M. Kennedy is in charge
of both the equalization processes and the ratio studies that the
DRA perforns annually within the State to admnister the property
tax. She has been enployed with the DRA since approximately 1991
she has an associate's degree from Plynouth State Coll ege, and she
instructs l|local assessing officials about property appraisals and
the equalization process. Ms. Kennedy extensively testified at
trial about her duties, and about the DRA procedures for its

equal i zati on process and rati o studies.



Ms. Kennedy testified that the purpose of the equalization
process is to achieve equity in property values across all of the
towns within the State. The DRA's focus is only to achieve equity
across towns and not across individual taxpayers. She testified
that historically, the DRA perfornmed assessnents of properties
across the state. However, state expansion, market changes, and
new | egi sl ati on have taken the DRA away from perform ng assessnents
and placed it in a nore admnistrative capacity over the individual
nmuni ci palities. She explained that both the State and its
| egislation have expanded so nuch that the DRA now |acks the
resources to perform statew de property assessnents. Ms. Kennedy
stated that while she provides courses and information to
muni ci palities about the property appraisal pr ocess, t he
nmuni ci palities conduct their own property valuations within their
borders, and submt these total valuations to the DRA

Ms. Kennedy testified that she significantly relies on the
val ues reported to her by each municipal assessing official. She
stated that the DRA does not have the resources to perform audits
of each nunicipality, just as they do not have the resources to
performthe individual assessnents. Consequently, she nust rely on
the information provided by each towmn. She stated that each town
submts a DRA form M5-1 that lists the total value of its town
properties, the changes to its town properties, any exenptions and
credits clained, as well as its tow utilities.

The towns obtain their data through several different nethods.

Ms. Kennedy expl ai ned that sonme towns performfull revaluations and



physi cal inspections of the properties within their borders, sone
towns performpartial revaluations by physically inspecting certain
cl asses of properties, sonme towns perform annual updates by taking
the property assessnents fromthe previous year and adjusting them
by the inflation rate and the sales that have occurred w thin those
towns, and sone towns perform "annual pick-ups", which involve
taki ng the previous year's assessnent and addi ng and subtracting
val ue based on the information reported to themby the property
owners. Al of these nethods, however different, are considered
acceptabl e by the DRA because the DRA does not have one set nethod
of valuation for the towns to apply.

After receipt of the town valuations, M. Kennedy testified
that she conducts a ratio study, which is the basis of her
equal i zation process. A ratio study involves a conparison of the
| ocal ly assessed val ues of property submtted by t he
muni ci palities, to the sales prices of all properties sold in the
past year in each municipality. The properties used in the ratio
study are only those that consist of |and, buildings, and
manuf actured housing, and do not include current use or utility
property because these properties are not subject to the education
property tax. She further noted that to conduct a neaningful ratio
study she requires both a valid assessed property value and a valid
sales price for each property used.

She admtted that without both a valid property assessnent and

a valid sales price, the study is flawed.

10



Ms. Kennedy testified that the DRA contracts with Real Data
Corporation ("RDC') to obtain the sales information of all
properties sold within the State in the past year. RDC annual | y
collects this information from the Registries of Deeds in each
county. The DRA also receives sales information from their DRA
Form PA-34, which is supposed to be submtted to the DRA by each
buyer of real property in the State, wthin thirty days of purchase
and of filing their deed. However, because this formis relatively
new, the subm ssion rates have not been consistent, but they have
been i ncreasing annually.

After M. Kennedy receives all sales data and all locally
assessed property valuations, she perforns a sales screening
process to determne what sales should be included in the ratio
study. She stated that only "arms-length" sales can be included in
the study, and defined this term as those sales that involve a
know edgeabl e buyer, a know edgeabl e seller, an exposure to narket
forces and a valid formof consideration. She testified that these
sales would primarily include traditional real property sales
through a real estate broker. M. Kennedy stated that use of arns-
length sales is the only way to arrive at an accurate assessnent of
fair market value within a town.

Ms. Kennedy testified that she will exclude all sales that she
determnes are not arnms-length transactions from the ratio study.
However, the DRA does not have any set procedures for exclusions of
sales, so this determnation is conpletely within her discretion

She errs on the side of excluding sales if they seened to be over

11



or under fair market value for any reason. She |isted nunerous
types of sales that she considers are rarely good indicators of fair
mar ket  val ue. Specifically, she generally excludes all famly
sales, trust sales, town sales, current use sales, nulti-parcel
sales, corporate sales, commercial sales, utility sales, |ease
sales, private sales, out-of-state sales, re-sales, as well as any
other sales that she determnes are not indicative of fair market
val ue.

Ms. Kennedy stated that she further excludes "outlier" sales,
which she defined as those sales that are significantly above or
below their locally assessed property value, that do not fal
within one of the regularly excluded categories. She gave an
exanple to describe what she considers an "outlier". She stated
that a sale of a property that is locally assessed at $4, 800. 00 but
is sold for $18,000.00 would be considered an outlier, because it
woul d have an extrenme sales ratio. She stated that because she
woul d not be able to explain why the values would be so different
for this hypothetical property, she would exclude it fromthe study
under an assunption that it could not accurately reflect the fair
mar ket val ue of that property.

Ms. Kennedy stated that all of her statistical calculations
assune that the data that she receives from all sources 1is
accur at e.

After screening all of the sales for each town to determ ne
whi ch sales should be included in her study, M. Kennedy nust find

the reported |l ocally assessed property value for each sale. These

12



two values are then used to establish an individual ratio for each
property used in the study. The individual ratios are calcul ated
by dividing the locally assessed value of a property by its
reported sales price. Ms. Kennedy then determnes the one ratio
that she will use to equalize all of the property values in each
t own.

Ms. Kennedy stated that she uses several different calcul ated
ratios for New Hanpshire nmunicipalities, depending on the
nmuni ci pality's conposition and its properties sold. She sonetines
uses the nean ratio for the town, which is the average of all
property ratios in the study, that she sonetinmes uses the nedian
ratio for the town, which is the mddle property ratio in the
study, that she sonetines uses the aggregate ratio which is the
town's total assessed property value divided by its total sales
prices, and that she sonetines will use a weighted nean ratio,
whi ch gives effect to how often certain property sales ratios arise
in the study. Ms. Kennedy confirmed that her choice of ratio for
each town will affect its total equalized property value and the
total tax assessed. However, she did not confirm what ratio she
actually applied to each of the 259 tows in the State. Ms.
Kennedy unequivocally stated that the choice of ratio used is
whol Iy within her discretion because the DRA does not have any set
ratio, formula, or procedures for her to use in this aspect of the
equal i zati on process.

The final statistical calculation that M. Kennedy perforns is

a Coefficient of Dispersion ("COD') for each town. The DRA defines

13



the COD as the average percentage deviation of property assessnents
within a town from the nedian property ratio in that town.' See
Joint Exhibit 4. She stated that the DRA considers any COD | ess than
20 to be an acceptable range of property values, because the
majority of New Hanpshire towns are rural residential areas and the
COD is determned by the conposition of the town. See Exhibit 8.
However, the Court notes that the DRA considers any town with a COD
over 16 to have a borderline to unacceptable equity of property
val ues. See Exhibit 13.

Under the DRA's stated definition of COD, a COD of 20 would
mean that a 40% differential in property assessnent values would
exist in a tow, by the average property in that town being
potentially assessed between 20% above and 20% bel ow the nedi an
ratio. For exanple, if the nedian ratio in a town is 1/1 for a
property assessed at $100,000, the other property assessnents for
all properties in that town that are actually worth $100, 000, woul d
range from $80,000 to $120,000. In contrast, M. Kennedy expl ai ned
that a COD of 20 would indicate to her, that 20% of properties
wthin a town are assessed above the nedian ratio and 20% are

assessed below the nedian ratio for that town.

! The Court notes that this definition is at odds with the
definition of COD used by the expert witnesses at trial, with the
subsequent exanples of COD interpretation used by the DRA, and with
the Suprene Court's only interpretation of the definition of a COD.
See Appeal of Andrews, 136 N.H 61, 63 (1992)(interpreting COD as
a neasure of how far the nost extrenme variables [in assessed
property values] are from the center of the equalized [assessed
property] valuations [in the] averaging process). However, the
Court defers to the DRA definition and application of CODs in its
ratio study, because the DRA is the admnistrative body
admnistering the tax at issue in this case.

14



After all of her statistical analysis is conplete, M. Kennedy
submts the data to the Minicipal Services D vision of the DRA who
then cal cul ates the actual tax rates and issues the tax warrants to
each town. Ms. Kennedy testified that she additionally drafts a
summary of her ratio studies and equalization surveys to give to
the Comm ssioner of Revenue Admnistration. See Exhibits 9-12.

These sunmaries basically inform the Comm ssioner about the
results of each statistical calculation that she perfornmed and
about the overall equity of property valuation across the tows in
the State. The summaries indicate that there are 259 cities, towns
and nunicipalities in New Hanpshire, and that 26 towns are
uni ncor porated, and essentially have little or no taxable property,
so they are not included in her studies. Qut of the 233 renaining
towns, at least 71 have not performed any form of revaluation since
1994. See Exhibit 4.

The summaries for tax years 1996-1998 each additionally inform
the Comm ssioner how the State is conplying wth the property
valuation requirenment in part Il, article 6 of the New Hanpshire
Constitution, which requires a five year valuation of estates. See
Exhi bits 9-11. However, the summary for tax year 1999, which was
prepared after this lawsuit began, does not include any reference
to this constitutional requirenent. See Exhibit 12. Upon
questioning by the petitioners' counsel, M. Kennedy testified that
this constitutional reference was specifically omtted from the
1999 equali zation survey upon the advice and reconmmrendati on of DRA

counsel
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The summaries further denonstrate that for the tax year 1997-
1998, 124 out of 233 towns had borderline to unacceptable CODs over
16. See Exhibits 11-12. This equals 47.8% of the towns in the
State. See id. In tax year 1998-1999, 107 out of 235 towns had
borderline to unacceptable CODs. See Exhibit 12. This equal s
41.3% of the towns in the State. See id. Therefore, for the tax
years in question, under the DRA definitions alnost half of the
towns in the State had unacceptable ratios for equity of property
val ues.

Ms. Kennedy reported that the DRA does not use confidence
intervals or any formof reliability indicators to confirm any of
their calculated statistics, just as the DRA does not verify any of
the locally assessed property values that are wused in the
cal cul ations, or have any set procedures for including or excluding
sales data. There is no set sanple size required for her ratio
study, and sonetinmes she will use random sanples of properties in a
t own. The DRA is presently attenpting to update all of its
t echnol ogy, resources, and procedures, so that the statistics can
becone nore accurate and reliable.

Ms. Kennedy's testinony indicated that the DRA has been using
sone form of equalization process since the 1970's and that this
process does a fairly accurate job of equalizing the property
val ues across the towns in this State. However, it is clear that
none of her statistical analysis equalizes the individual property
val ues of taxpayers across the State, nor was the equalization

process ever intended to do so. Her testinony al so established
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that the DRA has no set procedures or standards for her to use in
these ratio studies or in the equalization process. Finally, M.
Kennedy testified that the ratio that she uses wll affect the
equal i zed valuation, which in turn will affect the tax assessed on
each taxpayer

The Court finds that M. Kennedy's testinony confirnms the
petitioners' contention that there can be little confidence in the
reliability of the statistical studies on which the DRA relies to
support the constitutionality of HB 999. First, no verification or
validation occurs for any of the sales data or for any of the
property assessnents on which the studies are based. The entire
process of equalization is based on nultiple | evels of inconsistent
procedures and fornulas, which as applied to individual taxpayers
in the State, do not allow for an equal valuation of properties
across the State.

The property assessnments are based on unconfirned val ues, which
are established through inconsistent procedures and then reported by
each town. If any town has an interest in adjusting the val ues of
its properties to achieve a better tax rate, the system w thout set
procedures is easily manipulated. Additionally, each town uses its
own nethod of determning its property values. Mreover, the sanple
sizes used in the sales analysis are very limted, wth nmany
exclusions, and with no set procedures or verification process for
exclusion of sales. So many sales are excluded fromthe study, that
these sanples give very little indication of what percentage of town

property is actually being
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used in the equalization process, or how indicative the sanples are
of the fair market value of property in any town across the State.
In fact, the evidence presented denonstrates that sonme town's ratios
were cal cul ated from studi es based on as few as two property val ues.
Finally, the statistical results and CODs for each town show that
alnost half of the tows in the State are not either equitably
assessed or accurately val ued.

The petitioners also presented Laura Thi bodeau, who is the
Cty Assessor for the Gty of Keene, to testify about Keene's | ocal
procedures for property valuation and tax assessnent. The
petitioners specifically chose the assessor for the Gty of Keene,
because of all 259 cities, towns, and unincorporated nunicipalities
in this State, Keene has not perforned a full revaluation of its
| ocal property since 1971. It has been thirty years since its |ast
property valuation, yet Keene has naintained relatively consistent
property ratios and COD s through using its own equalization
process and ratio study. Moreover, Keene is one of the |argest
cities in New Hanpshire. Therefore, if its property tax valuation
is inequitable, procedural errors can not be lightly di sm ssed.

Ms. Thi bodeau explained that Keene realized that its system
was extrenely outdated and it hired a property assessnent
consultant, John Ryan, to evaluate and wupdate its property
apprai sal system See Pet'rs Exhibit 45. Ms. Thi bodeau reported
that M. Ryan opined that approxi mately 15% of the taxable property

inthe Gty was never taxed because reval uati ons were not
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per f or med. See id. He recomended a full reval uation,
i npl enmentation of a conputerized nmass appraisal ("CAMA') system
and standardization of assessnment procedures, to nore fairly
distribute the tax burden in the Gty. See id. M. Ryan inforned
her that even if the CODs were consistent, that woul d not guarantee
an equitable or uniform distribution of the tax burden within a
town. He explained that this form of assessnents neans that sone
citizens are paying nore than their fair share and sone citizens
are paying less, while sone property is not being assessed at all.
This is the reason why trending, or updating, can never be an
adequate substitute for revaluations of property within any taxing
district.

The State called the Comm ssioner of Revenue Adm nistration
Stanley Arnold, to testify about the DRA's equalization policies
and procedures. The Comm ssioner stated that the equalization
process achieves reasonable proportionality across tows in this
State and that this is all that the Constitution requires. He
admts that under HB 999 the taxing district is the State, however,
he stated that having towns wth poor CODs does not affect
i ndi vidual taxpayers in other towns, because bad CODs only arise in
smal ler towns with much | ower property val ues.

Comm ssioner Arnold related that all tows in the State receive
the DRA's equalization survey, and if they are not happy with the
process, values, or calculations contained in the survey, they can
appeal its results to the Bureau of Tax and Land Appeals ("BTLA").

However, according to the testinony of the Deputy Conm ssioner of
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Revenue Adm nistration, neither taxpayers nor towns may appeal the
equalized valuations of any other towns, or of any other town's
t axpayers. However, the Comm ssioner testified that he is convinced
the tax system is working because there are very few town-w de
appeals to the BTLA Comm ssi oner Arnold acknow edged that el even
donor towns did bring appeals to the BTLA prior to this lawsuit, but
that these appeals were wthdrawn because the DRA agreed to proceed
to this trial, rather than defend nunmerous appeals in addition to
this lawsuit.

Conm ssi oner Arnold acknowl edged that Ms. Kennedy al so has an
extreme anount of discretion in the equalization process, but, he
expl ained that as long as she has a rational basis for the ratios
or the values that she uses in the studies, the results wll be
equi t abl e. He agreed that there may be properties being over and
under - assessed across the State, however, he maintained that this
problem arises in any property tax system and that the inproperly
assessed property values wll essentially cancel each other out
statewi de. Further, the Conm ssioner explained that the State of
New Hanpshire does not have the tine, the resources, nor the noney
to performindividual assessnents statew de.

The Comm ssioner stated that a statewide tax would be
inpossible to maintain in New Hanpshire if full revaluations of
property were constitutionally required every five years as
suggested by the petitioners, and especially if the conplete
responsibility for its admnistration remained with the State. He

expl ained that the |egislature extensively debated all of these
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i ssues prior to adopting HB 999, and it concluded that it woul d not
re-work the entire New Hanpshire property taxation system He
testified that the legislature determned that HB 999 should use
the equalization process that was already in place, because it
would be nmuch less expensive and nuch easier to inplenent
st at ew de

The State next called the Assistant Conm ssioner of Revenue
Adm nistration, Barbara Reid, who is also the Drector of the
Muni ci pal Services Division of the DRA to testify about how the
education adequacy funds work, how the wuniform tax rate is
assessed, and how the tax warrants are issued.

Ms. Reid explained that the education adequacy funds include
the total raised from the education property tax, the education
adequacy grants, and all other general revenue appropriated to fund
education. For the 2000 tax year, a total of $825 mllion dollars
was appropriated to fund an adequate education in New Hanpshire.
O this amount, $442 mllion dollars are raised through the
education property tax established in HB 999 and $383 mllion
dollars are raised through other revenue sources including the
state lottery. O the $442 nmllion dollars raised through the
property tax, $418 nillion dollars are distributed to the school
districts of the towns where the noney is collected, to fund their
adequat e educati on anount.

She testified that only the remaining $24 mllion dollars are
placed in the Education Trust Fund with the $383 nmillion dollars

fromthe other sources. It is this fund that distributes the
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education adequacy grants to the receiver towns. The adequacy
grants are distributed to those towns with insufficient property
values to raise the adequate education anount per pupil for the
nunber of pupils within their borders.

Ms. Reid stated that there are many statutes and
admni strative procedures for each town to follow to receive these
grants and that it would be extrenely difficult for a towmn to
m suse the funds that they receive. If the DRA has any reason to
believe that a town nmay be msappropriating its education grant,
the DRA has the power to audit its school district and school
budget each school year. See RSA 21-J:34 (2000). M. Reid stated
that all school district officials are also subject to renoval for
m sappropriation, and the adequacy grants are subject to revocation
if the DRA or the Town feels that the appropriation is inproper or
i s being msused.

Ms. Reid also elaborated on the Comm ssioner's explanation for
why the DRA feels that disparate tax assessnents within towns are
not a problem under HB 999. Ms. Reid stated that the disparities
should only arise within an individual town and that each taxpayer
within that town has the right to petition for an abatenment or to
appeal to the BTLA. She stated that the DRA nonitors these private
renmedi es, and uses them as a form of negative assurance that the
taxes are being equitably assessed across taxpayers wthin
i ndi vi dual towns. She concluded that because there are very few
petitions for abatenents and very few appeals to the BTLA no

negative data is generated and the DRA receives a negative
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assurance that the systemis working fairly. The Court notes that
abatenment procedures for taxpayers <can be intimdating and
therefore, the Court questions this assurance relied on by the DRA
Ms. Reid opined that in contrast, a positive assurance would occur
if the DRA received sone form of affirmative data that the tax was
working fairly. However, she could not confirm whether the DRA has

ever received any positive data fromany town in response to HB 999.

Ms. Reid stated that inequities may arise under this system
but only between taxpayers. Therefore, she feels that the
equal i zed property tax works fairly across all of the tows in the
State. She stated for an exanple, that the taxpayers in Portsnouth
shoul d not care how property is being assessed in Keene, as |long as
they feel that they are being properly assessed in Portsnouth. She
stated that if Portsnouth taxpayers are being properly assessed by
the Gty of Portsnouth, then they are paying their fair share of
the education property tax and they are not having their
constitutional rights violated. Ms. Reid agrees wth the
petitioners that there is no remedy for an aggrieved Portsnouth
taxpayer to challenge the property assessnents or taxes paid by
Keene taxpayers, but she feels that it does not matter as |ong as
they are paying their own fair share of the property tax in the
town where their property is |ocated.

The Court notes that all nenbers of the DRA personnel at this
trial testified that the taxing district for HB 999 is the State

and that the New Hanpshire Constitution requires equal and
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proportional valuations across this taxing district. However, al
of their testinony denonstrates the recurring fallacy underlying HB
999, that the New Hanpshire Constitution only requires equality and
proportionality across the towmns within the State and not across
all individual taxpayers. The Court additionally notes that this
| ack of legal renedy for individual taxpayers is inportant, because
if one towmn in the State is inaccurately assessed, or fails to
assess 15% of its taxable property, the entire town is not paying
its fair share of this statewwde tax and this wll affect the
amount of statew de tax assessed by the DRA to all other taxpayers
and towns throughout the State.

The only witness called by either side to testify about the
actual appropriation of education funds to the school districts,
was the recently retired Conm ssioner of Education, Elizabeth
Twoney. Ms. Twoney testified that the State of New Hanpshire does
not keep any specific docunentation regarding how each school
district uses its education funds, because school districts have
al ways maintained |ocal control of their budgets. See RSA 198:42
(2000). She stated that the Departnment of Education can not and
will not direct school districts how to budget their education
grants. Each district votes on its own budget, which is then
approved by the voters of each town in the district.

Ms. Twoney recounted that in April 2000, the Departnent of
Education did attenpt to survey all of the school districts in the
State, to determne exactly how their education adequacy funds were

bei ng spent and how t heir budgets had changed in recent years. The
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Departnment of Education planned to send the results of the survey to
the CGovernor to assist her Blue R bbon Comm ssion in determ ning
proper education funding for each district, adequate education needs
in each district, and exactly what is an adequate education for al
school districts in the State. However, she stated that both the
surveys and their responses had numerous problens, and that their
results were so anbiguous that they were never used nor ever
submtted to the Governor

Ms. Twoney stated that the surveys were very poorly worded and
resulted in anbiguous, unintelligible, and unreliable responses.
She stated that the Departnment of Education also did not use any
val i dation procedures to determne who, in each school district,
answered the questions on the surveys. M. Twoney stated that the
surveys specifically asked how each school district is using its
adequacy funds, whether the school district was conprised of donor
or receiver towns, whether the school district publicly votes on
its budget, how its funds were used for the 1999-2000 school year
and how they woul d be used in the 2000-2001 school year.

She stated that many school districts did not respond to any
questions if they answered that they were conprised of donor towns,
that many towns answered that they used the funds for various
educational expenses, and that many towns answered that they used
the funds for local tax relief. Ms. Twoney further explained that
none of the surveys were signed, sone surveys had m scell aneous
annot ations and underlining, sone surveys had question marks witten

in, and sone surveys even corrected her construction of the
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sent ences. She stated that she determned that the results were
usel ess and she never submtted the surveys to anyone.

Ms. Twoney noted a common m sconception anong taxpayers and
the general public in the State, that education adequacy funds only
are distributed to receiver towns, when these funds actually are
distributed to all school districts and, as explained by M. Reid,
all school districts vote on how their own funds are used. Between
the DRA' s powers of appropriations and the statutory procedures for
muni ci pal control of school district budgets, she believes that
sufficient procedures exist to ensure that the HB 999 funds go
solely to the school districts.

Both the petitioners and the State also presented nunerous
expert wtnesses in the fields of property appraisal, tax
assessnent, equalization, and statistical studies both to challenge
and to defend the New Hanpshire taxation systemand HB 999. Wile
t hese experts disagreed on several points, they did agree on the
nmost maj or prem ses of their anal yses.

Al of the expert wtnesses agreed that New Hanpshire is the
nost property tax reliant State in the nation, with one of the nost
antiquated and handi capped taxation systens. Al of the experts
also agreed that New Hanpshire and the DRA need to inplenent
standard procedures for towns and DRA enpl oyees, perform audits of
towns within the State to validate data, and cal cul ate confidence
and reliability indicators for all of their statistics used. Al of
the experts also indicated that the equalization process is ained at

establishing equity between towns, but is not focused nor
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directed to establishing equity between taxpayers. Finally, all of
the experts agree that full revaluations of property are required at
| east every six years, and preferably every five years as required
by the New Hanpshire Constitution, to maintain any sense of
uniformty and accuracy in property tax assessment system

The petitioners hired the property tax consulting firm of
Al ny, d oudenmans, Jacobs & Denne ("A&G') to specifically review the
DRA's ratio study and equalization procedures that M. Kennedy
recounted at this trial. A8G perfornmed this study and drafted a

report of their findings entitled: Review of Sales Processing for

the DRA Equalization Study: Being Consistently Inconsistent. At

trial, the petitioners called David Gaskell, R chard A ny, and
Robert G oudemans to testify about this study and about their
findi ngs.

David Gaskell is the former Director of Equalization for the
State of New York, a certified tax assessor, and was hired by A&G
to performa field study on the DRA data. M. Gaskell hired field
collectors to go fromtown to town to collect information, then he
perforned an analysis on the information they collected to find
procedural patterns of assessnent and valuation. He explained to
the Court that A&G specifically did not perform an independent
rati o study or an independent equalization survey, that they nerely
reviewed existing DRA data and processes, and docunented their
findi ngs.

Richard Alny is a former director of the 1AAO and is a partner

at ARG M. Any testified that he was in charge of conpiling
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statistics from the DRA's published data and docunenting any
inconsistencies that he found conpared to standard assessing
pr ocedur es.

Robert  oudemans was the managi ng partner in charge of this
project for A&G M. doudenmans is a nationally recognized expert
in property appraisal, assessnent, and taxation. He was also
involved in the developnent of the |AAO standards for property
assessnent and appraisal, on which the DRA relies. Recently, M.
A oudenmans was hired by the State of Vernont to performan in depth
analysis and equalization study of Vernont's property tax system
during their education funding difficulties. He was also hired to
performsimlar studies for approximately 12 other states.

In the New Hanpshire study, M. d oudemans chose to study
thirty-three representative sanple towns to review the DRA's data
and procedures. Initially, he chose every eighth towmn in the State
al phabetically, but he found that the majority of these towns were
in Rockingham County, and therefore were not a representative
sanple of the entire State. He explained that he then re-organi zed
the towns by the nunber of parcels of property contained therein,
and he then took every eighth town on the list. He stated that he
added four additional towns, and explained the reasons for each
addition. These additional towns were Antrim Keene, Moultonboro,
and Sal em

M. doudemans concluded that New Hanpshire is the nost
property tax reliant state in the nation and that it has the nost

defi ci ent property t ax system
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M. doudemans identified several areas of concern with the
New Hanpshire property tax system First, he stated that the nost
significant concern is the age of and the inaccuracies in the
property data used by the DRA. As conceded by the State, property
data is the foundation of any nass appraisal system for property
taxation such as New Hanpshire's. Accordingly, fair, accurate, and
current data is required to maintain uniform valuations of
property. M. d oudenmans recommended frequent revaluations of all
property within the State. The | AAO standard for revaluation is
every six years. He noted that the New Hanpshire Constitution
requires revaluation every five years, which he felt was an even
better standard. See NH Const. part Il, art. 6.

M. doudemans stated that the keys to establishing equal
val ues across a taxing district are regular and full revaluations
of property. Once revaluations of property are regularly being
perforned, the process of "trending" or "updating" property val ues
can be a very accurate nethod of keeping current property val ues
for short periods of tinme. He testified that wi thout regular, full
reval uations, the equalization process not only fails to allow
val ues to be equalized across towns, where the process is focused,
but also across taxpayers. He stated that there can be no
consistency or reliability in a system that does not perform
regul ar revaluations of its property being taxed and that w thout
current, consistent data there can be no proportionality across

t axpayers.
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M. doudemans was also concerned with the extrenely snall
sal es sanples used in the ratio study, because of the inportance of
the ratio used to New Hanpshire's property tax. He stated that the
sanple size used in the DRA study significantly affects the
reliability of the statistics, especially when there are no
confidence intervals calculated to nonitor their reliability. He
suggested that the DRA mght either expand the geography of each
sanple used in the study or expand the tinme period for the sales
used in each sanple in the study, but stated that a change of sone
sort is necessary to achieve fairness in the study.

M. douderman's overall recommendation was that the DRA
i npl enent uni form standards and procedures for both the ratio study
and the equalization process. He stated that this would ensure the
reliability of the data used and increase the consistency and
accuracy of the results. He explained that all |ocal data used
shoul d be validated through audit procedures. He stated that this
need for local audits is heightened when the localities perform
their own assessnents and sal es screenings, because each locality
may have a vested interest in achieving lower CODs and | ower
ratios, which directly affect the assessnment of taxes to be paid.

The evidence indicated that the DRA has little interest in any
town that receives a good CCD. However, M. d oudermans stated that
it is not enough for the DRA only to examne the data for towns
recei ving bad CCDs. He stated that the DRA needs to ensure that
the good CODs cal cul ated are actually representative of the equity

in t hese t owns.
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M. d oudemans stated that nost inportantly the State needs to
i npl emrent standard procedures and actually follow those procedures
for both property valuations and tax assessnents across the State.

He felt that if uniformprocedures are in place, many of the other
problens with the New Hanpshire system will correct thenselves.
However, M. d oudemans was also very clear that these procedures
and standards would only be effective if they follow a full
statewi de property revaluation, to allow a current base from which
to operate. He testified that a full revaluation would allow these
uni form standards and procedures in the DRA's trending process to
produce accurate and effective results for the interim years
bet ween regul ar reval uati ons.

M. doudemans stated that presently alnost all of the
assessnent procedures in New Hanpshire are extrenely discretionary,
both at the State and at the local level. He stated that different
towns use different procedures to establish their own property
assessnents and that the State uses different standards still, to
deal with the unverified data that it receives fromeach town. M.
A oudenmans concl uded that the process used is the key to fair and
accurate taxation.

He testified that bad uniformty of procedures |eads to bad
uniformty of results, therefore, to achieve a system that is
"equal in valuation and wuniform in rate" for New Hanpshire
t axpayers, the DRA nust use a uniform procedure across the State
and this procedure can only be effective if it follows a full

statew de property reval uati on.
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The State also presented several expert consultants in the
fields of property assessnment, equalization, and statistica
studies who reviewed the reports and conclusions of A& and
reviewed the DRA's own internal procedures.

First, the State hired Gary MCabe to review the DRA
equal i zation process and results. M. MCabe is an expert in
equalization systens and perfornmed a six-week review of the New
Hanpshire process.

M. McCabe identified several specific strengths and
weaknesses in the DRA's equalization system M. MCabe found that
the strengths of the present systemincluded the sales data sheets
(DRA Form PA-34) submtted by the buyers of real property, the
i nvol vemrent of local officials in the assessnent process, the
knowl edge and training of the DRA enpl oyees, and the abatenent and
appeal s process to the BTLA

M. MCabe also found nany weaknesses that mrrored those
found by A&G M. MCabe noted that nmany of the sanple sizes used
in the ratio study were too small to generate confidence in the
rati os produced. He also noted that no confidence intervals were
calculated by the DRA for any town sanples to determ ne whether
they were reliable. M. MCabe found that the DRA nade too nany
adjustnments to the data used in the sales ratio study and testified
t hat these adjustnments could significantly undermne the
reliability and confidence in its results. Finally, M. MCabe

found that the DRA did not performany representativeness studies
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to confirm how representative each sale used in the study was, in
relation to both its community and to the rest of the State.

Despite the weaknesses that he found, M. MCabe concl uded
that overall the DRA' s equalization procedures were satisfactory,
but they focused on equalizing towns and not taxpayers. He did
recommend that the DRA increase the sanple sizes used in the study,
audit the towns and their submtted data, establish witten uniform
guidelines for consistent application, and revalue all properties
in the State to ensure that locally assessed values are actually
achieving their fair market val ues.

M. MCabe concluded that in equalization studies, the COD is
the only accurate mneasure of |ocal assessnment performance and
uniformty, and that in his six-week study of New Hanpshire
procedures he found that thirty percent of all of the towns in the
State had CODs greater than 20. M. MCabe agreed with A&G that a
COD greater than 20 is unacceptable and determned that this thirty
percent of the towns have poor assessnent performance and
uniformty.

The State also hired R chard Wasserstein and Peter Davis
(collectively "WD') to "examne the nmethodol ogy, data and
conclusions presented in the [A&G reports and offer an objective
opinion as to the accuracy and reliability of the information
presented.” See WD Report of June 15, 2000 at p.A-2.

M. Wisserstein testified for the State about the purpose and
reliability of statistical studies, such as those used by A&G and

by the DRA. M. Wasserstein works for the State of Kansas and is
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a professor of statistics at Washburn University. M.Wasserstein is
an expert in mathematical studies and in statistical analysis.

M. Wisserstein testified that the purpose of statistics and
statistical studies is to allow people to nmake inforned decisions.
He stated that statistics are nerely predictors and can never
fully solve problens. He enphasized, however, that they especially
can not solve any problens when they are based on small sanple
sizes. He stated that in small jurisdiction such as New Hanpshire,
it is very difficult to perform any sort of statistical analysis
and achieve any form of accurate or reliable results. M .
Wasserstein feels that when snmall sanples are used, a full audit of
all data is required before the data can be anal yzed or relied upon
at all.

M. Wsserstein also addressed M. Kennedy's exclusion of
outliers from her original ratio study. M. Wisserstein defines
outliers as any value nuch larger or snaller than the rest of all
ratios/sales/values used in a study. He stated that essentially
they are any value that does not look |ike the rest of the
popul ation of values in a study. M. Wisserstein testified that
there is no real explanation for why outliers occur. He stated
that they may arise from human error, bad assessnent val ues, non-
arns length sales, or from nunerous other sources. He enphasi zed
that the lack of explanation for these outliers is exactly why they
can not be excluded froma sal es study.

M. Wasserstein stated that these outliers should be rigorously
studied to determne why they occur, and that they should be

included for representativeness in a state that uses very
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smal | sanple sizes. He explained that only after the full study is
performed and all outliers are included, then outliers can be
tri med because they will no longer affect the town's ratio. M.
Wasserstein stated that in a study such as the DRA's, with such
smal | sanple sizes, outliers can have extrene effects on the results
and nust be included until the conplete study is done.

M. Wasserstein essentially stated the sane overall concl usion
as A8G He recommended that the DRA performa full revaluation of
property statewide, increase sanple sizes, calculate confidence
intervals, inplenment standard procedures for towns and the DRA, and
perform audits or some other objective neasure of the accuracy of
the |ocal assessors val ues. Al of the expert wtnesses agreed
that the New Hanpshire property tax system based on equalization
can work, but they also agreed that it only attenpts to establish
equity across towns and not taxpayers. Moreover, all experts
agreed that it needs significant changes to ensure a fair system of
t axation.

Peter Davis testified for the State about the accuracy of the
A&G conclusions in their report. M. Davis is the ratio study
supervisor for the State of Kansas and was a nenber of the |AAO
standards drafting commttee. M. Davis testified that he has
worked with A&G before and he highly respects their work. M.
Davis testified that his role was only to review the A& report to
determne if the errors that they found existed in the DRA system
were significant enough to require correction or to constitute a

constitutional violation.
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M. Davis testified that WD found that the errors reported by
A&G were not statistically significant enough to require a conplete
overhaul of the New Hanpshire equalization system Mor eover, M.
Davis testified that based on the snmall statistical differences in
the equalization results, the errors that did exist in the DRA
systemdid not mandate a full statew de revaluation. Conpare State
Exhibit MM with State Exhibits PP and QQ Yet, he also explained
that all jurisdictions, including New Hanpshire, require ful
physi cal inspection and reappraisal of properties at |east every
six years. Finally, M. Davis found that Ms. Kennedy's procedures
for the DRA ratio study were adequate, but that they needed to be
i nproved. See WD Report of June 15, 2000 at pp. A-3-4.

As noted above, A&G found serious errors in the DRA procedures
and the New Hanpshire property tax system M. Davis testified
that WD found no serious discrepancies in the DRA procedures when
conpared with standard assessnent procedures, but he explai ned that
the DRA should calculate confidence intervals, should use strict
procedures for outlier trimmng, and should always validate the
information received fromlocal officials.

M. Davis explained that any successful property tax system
requires both uniform and |evel assessnents. He stated that
uniformty of assessnents is neasured by the COD and that |evel ness
of assessnents is neasured by the proximty of the sales nedian
ratio to 1.0. M. Davis explained that in nost ratio studies the
median ratio is the ratio used to calculate the |evelness of

assessnents. He further explained that generally the ratio chosen
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will affect the tax rate and therefore the statistical results
However, he noted that Ms. Kennedy's use of different ratios across
the State did not seem to effect the results of her statistical
cal cul ati ons.

In his analysis of the DRA ratio study, M. Davis was very
concerned with the snall sanple sizes used by the DRA He
testified that while the I AAO accepts all of the four ratios used
by Ms. Kennedy, they recommend that with sanples as small as those
used in New Hanpshire that the assessor use the weighted nean
ratio, and use consistent procedures when this ratio is applied.
He stated that this is necessary to achieve any level of
proportionality in assessnments and to reach the closest
approxi mation of fair market value. He further testified that the
ratio ultimately chosen should be used consistently throughout the
taxing district, and that confidence intervals always should be
calculated to determne the reliability of the rati os.

M. Davis further testified that in a perfect world New
Hanpshire would have annual revaluations, but that these may be
extrenmely cost-prohibitive and inpractical. He also stated that
equal i zation can be very effective to update property data for
short periods, however, he felt that even equalization requires
nodi fied annual inspections of property and full revaluations at
| east every 6 years. M. Davis testified that a full revaluation
would include a full physical review of all properties in the
State, including the land, buildings, boundaries, additions and

subtractions, and that revaluation should additionally include an
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interview wth each property owner. M. Davis also reconmended
that both the DRA and each town adopt the CAMA systemto store al
data, updates, and statistical calculations for property appraisal
and assessnent.

M. Davis agreed wth A&G that New Hanpshire is one of the
nmost property tax dependent states in the nation and that its
t axpayers should have a quality system of taxation. He stated that
he feels that inplementing A&G s recommendations nmay be cost-
prohibitive, but that the expense may be necessary if New Hanpshire
pl ans to continue relying on statewi de property tax revenues.

M. Davis's ultimate conclusion was that the New Hanpshire
property tax system was very antiquated and handi capped by its
limted resources, but that DRA and town enployees were all doing
their best wth the resources and procedures available to them

On cross-exam nation, it becane apparent to the Court that M.
Davis's positions relative to the practices and procedures of the
DRA were substantially in accord with the ARG report. M. Davis
testified that while equalization may correct sales ratios across
towns, it wll never correct the ratios or varying assessnents

across individual taxpayers. M. Davis explained that equalization

can never fully work wthout full revaluations because those
taxpayers who are wunder-assessed wIll never report it, and
therefore all properties that are underassessed wll never be

addressed unless there is a full revaluation statew de.
He disagreed with the DRA's opinion, and stated that the

process needs sone renmedy for a taxpayer in Portsnmouth to seek an
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abatenent or a revaluation in Keene if there is evidence of bad
assessnents in Keene, because Keene taxpayers would not be paying
their fair share of a statewide tax. M. Davis testified that once
a full revaluation is done of all properties within the state, it
will be a fairly easy, efficient, and cost-effective system to
mai nt ai n. However, it may well be very costly to perform the
initial revaluation

The Court notes that the WD anal ysis of the A&G report of the
DRA's statistical studies is of |imted value in determning
whet her individual taxpayer property in New Hanpshire is being
val ued equal |l y.

First, all of the experts agree that equalization neasures
only the equity of property values across towns, and not across
i ndi vidual taxpayers. Second, the underlying DRA figures on which
both expert reports are based, cone from local town assessnents
wi thout any statewide uniformty, sales data which is included and
excl uded wi thout any set procedures statewi de, and differing ratios
are used for the calculations for each town statew de. Therefore,
the Court finds that the actual statistical calculations perfornmed
by each side's experts are not a true representation of the actual
taxing situation being applied to taxpayers in New Hanpshire.

The parties extensively debated at trial the statistical
cal culations and charts created by both WD and A&G Errors were
noted and recal cul ations perfornmed, and the only point ultimtely

agreed upon was that none of the charts reflected the actual
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situation occurring in New Hanpshire. Conpare State's Exhibits PP
and QQ with State Exhibit W

The petitioners' exhibits were calculated based upon data
given to them by the DRA wth mnor adjustnents, and the State's
exhibit was calculated only with the data reviewed fromthe DRA and
the data contained in the A&G report. If the underlying DRA data is
flawed or unreliable, all calculations based on that data are al so
flawed and unreliable. See Exhibits PP, QQ and MM Moreover, the
testinmony indicates that none of the charts presented reflect the
actual values and ratios used by the DRA The Court has no
confidence that these charts can reflect the New Hanpshire property
tax systemas it affects individual taxpayers, or as testified to
by the DRA personnel.

As a result of the lack of uniformty and consistency in the
procedures generating these nunbers, the nunbers presented in all
of the charts |ack support to make them neani ngful to the Court.

Wiat is clear from the expert testinony presented by both
sides, is that wthout uniformty in assessnents, sales, and
ratios, wi t hout adequate sanple sizes, wi t hout confi dence
intervals, and without full physical revaluations of property every
five years to establish a base for a successful taxing system the
tax as applied is not equal in valuation nor proportional across
the State.

[11. DI SCUSSI ON
The specific issues raised in the petitioners' challenges

guestion the fundamental fairness of the taxation schene in HB 999
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as it is applied statewide, and the Court will address each of the
petitioners' challenges in turn.

A.  STANDARD OF REVI EW

In a constitutional challenge to a taxing schene, the
petitioners bear the burden of proving by a preponderance of the
evidence that the schene causes disproportionate taxation. See

Appeal of Andrews, 136 N.H 61, 64 (1992) (citing constitutional

mandat e for taxation and burden of proof in abatenment proceedings);

Appeal of Bow, 133 N.H 194, 199 (1990)(citing burden of proof for

town appeals to BTLA). As noted above, the taxing district for the
statew de education property tax established in HB 999 is the

State. darenont Il, 142 N. H at 469.

The ultimate constitutional nmandate for any taxation schene,
is that all taxes be proportional and reasonable, thereby assuring
that all simlarly situated taxpayers are taxed in a simlar nmanner

that is "equal in valuation and uniformin rate." Carenont 11,

142 N H at 468; see al so Boehner v. State, 122 NH 79, 84 (1982).

B. DRA PROPERTY VALUATI ON AND TAX ASSESSMENT PROCEDURES

The petitioners first constitutional challenge addresses the
DRA' s entire nethod of admnistering HB 999. They contend that the
DRA' s equalization process, on which the tax is based, does not
result in proportional or reasonable taxation that is equal in
valuation and uniform in rate across the individual taxpayers in

the State.
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"The test to determ ne whether a tax is equal and proportional
is to inquire whether the taxpayer's property was valued at the
sane percent of its true value as all the taxable property in the

taxing district.”" Cdarenont I, 142 NH at 468 (quoting Bow v.

Farrand, 77 N H 451, 451-52 (1915)). The taxing district for
val uation and assessnent of a uniform education property tax is the

state. darenont Il, 142 N. H at 469.

The Constitution also requires that all property be valued

within a reasonable tine before the tax is assessed. See d arenont

1, 142 NH at 468; Bow, 77 N.H at 452; see also N H Const. part

I, article 6. This property valuation is required to ensure

proportionality in assessnents. See Carenont |1, 142 N H at 468.

While mathematical certainty is not required, it is clear that
proportionality requires that all property be valued at the sane
ratio of its fair market value across the taxing district. See

Rollins v. Dover, 93 N H at 450-451; see also Appeal of Andrews,

136 N.H 61, 64-65.

The evidence presented at trial denonstrates that all taxable
property subject to the statewi de property tax is not being taxed
at the same percent of fair market value or at the sane ratio
across the State.

First, the evidence denonstrates that the statew de CODs, which
measure equity in property assessnents, result in unacceptable
di sproportionality of taxation. The DRA indicated that it finds any
town with a COD of 20 or below to have acceptable uniformty and

equity inits property assessnents. The Court
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disagrees and finds that a COD of 20 does not satisfy the

constitutional requirenents of part |1, article 5. See Appeal of

Andrews, 136 N.H 61, 64 (1992)(discussing that a COD of 10 creates
a ten percent differential in property values and results in
di sproportional taxation).

The State's experts, M. Wasserstein and M. Davis, testified
that the COD is the neasure used to determne how far the extrene
variables for property values within a town are from the nedian
property value within that town. Essentially, the COD creates an
acceptabl e range of property values on which the DRA may assess a
tax. See State Exhibit A-3 and State Exhibit R for DRA nethods of
cal cul ating CCDs. However, by taxing a range of property val ues

equal ity in valuation can not be attained.?

2 A letter from the DRA to the Selectnen in the Town of
G afton about G afton's unacceptable CODs precisely illustrates the
disparities created by any range of acceptable property val ues:

The C.OD. is the average percentage of deviation of
your appraisals from the nedian ratio, which neans that
if your towmn has a C OD of 25% then 50% of the
properties come within 25% of the nedian ratio, both
above and bel ow The other 50% of the properties are
even further away from the nedian. For exanple if you
have 100,000 dollar properties, 50% of the assessnents
will range from 75,000 to 125,000 dollars and the other
50% will vary even nore. Using the state average tax
rate which is 25.10 per thousand dollars assessed for
the 75,000 to 125,000 properties, the property tax bills
for simlar 100,000 dollar properties would range from
$1882.50 to $3137.50 a difference of $1255.00 dollars,
the other 50 % would vary even nore. As you can see
this figure neasures the inequities in your town and
shoul d be | ooked at very carefully.

Pet'rs Exh. 16, DRA Let. of Dec. 3, 1996 to Town of Gafton
Sel ect nen.
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The testinony indicates that 30% of towns in the State have
CODs at or above 20, and that approximately 48% of the towns in the
State have CODs over 16, which the State classifies as borderline
to unacceptable equity in property value. This testinony alone
denonstrates that at |east 30% of the towns are being taxed at a
di sproportionate |evel and possibly nore than 50% of the towns.
The DRA al so created charts, show ng the nedian ratios and CODs for
every town in each County, which illustrate even nore clearly the
different percentages and different ratios at which New Hanpshire
Taxpayers are being assessed this "uniform rate" tax. See State
Exhi bit P. For exanple, for the tax year 1998 in Bel knap County,
the nedian ratios for each town range from .80 to 1.04, while the
CODs range from 8.33 to 24.69. See id. Simlarly, here in
Rocki ngham County in the tax year 1998, the nedian ratios for each
town range from .41 to 1.11 while the CODs range from 8.68 to
21.15. See id.

The Court finds that these varying |levels of ratios used across
towns and these percentages of varying property values across towns
within the State, can not satisfy the constitutional standards of

"proportional and reasonable taxation" or of "equal in

Wile the Court notes that this letter pre-dates the d arenont
litigation and that the tax rates differ, the DRA's process of
calculating the CODs has not changed nor has the DRA's use of this
calculation to neasure inequities in towns. M. Kennedy testified
that this is the process used to calculate each town's CODs and
that this shows the difference in potential taxes assessed on
properties within a tow. Mreover, this letter shows the extrene
inequities that occur within a single town, and that the problemis
exacerbated when it is spread statew de.
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valuation and uniform in rate", and therefore violate part 11,
article 5 of the New Hanpshire Constitution.

Moreover, the processes used by the |ocal assessors and the
DRA to determne property values and to assess the property tax,
are so divergent and lacking in uniformty that they can never give
an assurance of equally valued property. Ms. Kennedy testified
that to perform the ratio study and the equalization process she
relies heavily on the values reported to her by each nmunicipality.

However, she does nothing to verify the data that she receives or
to validate the procedures that each town is using to determne its
own property val ues. Each town has an inherent interest in the
property values that it reports, because the property value wll
affect the rate of tax which is inposed.

Further, the testinony showed that each town uses different
met hods of arriving at its locally assessed property val ues, nost
using sone form of trending or nodified equalization process,
simlar to the process used by the DRA The testinony al so showed
that this limted process can lead a town failing to val ue upwards
of 15% of its taxable property, as has happened in the city of
Keene. |If 15% of the taxable property in every town in this State
is mssed during the DRA's equalization process, the tax burden of
this property is obviously shifted to the other 85% of property in
the State and at |east 15% of taxpayers in the State are not paying
their fair share.

[No part of the share of one can be constitutionally

exacted of another. And as any one's paynent of |ess
than his share | eaves nore than their shares to be paid
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by his neighbors, his non-paynent of his full share is a

violation of their constitutional right.
Rollins v. Dover, 93 N H 448, 450 (1945).

Finally, the evidence showed that the DRA wuses no set
procedures in its ratio study and in its equalization process. The
DRA uses different ratios to equalize different towns, it uses
different sales sanples and sanple sizes in its ratio study across
towns, and it does not verify the data of property assessnents
across towns. These procedures vary fromtown to town, and this
use of varying procedures will affect the tax rates inposed from
town to towmn. As the Suprene Court has previously noted, no State
tax that uses different nmethods or rates of taxation fromtown to
town can ever pass nuster under the New Hanpshire Constitution.

See daremont v. Governor, 144 NH _ (decided OCctober, 15,

1999). The key prem se that nust be followed in a statew de tax is
that all taxpayers statew de nust be treated simlarly. See id.

The focus nust be equality and wuniformty across all
individuals in the entire taxing district, not only across all
towns within the taxing district. This is where HB 999 does not
nmeet constitutional standards. As Comm ssioner Arnold testified,
the legislature did not have the time nor the resources to re-work
the entire New Hanpshire taxation system to conply wth the
Carenont nandate, so it adopted the past nethod of equalization
that had been used for both the local and county tax systens, and

applied a uniformrate.
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Regardl ess of the difficulties involved, the constitutional
rights of taxpayers do not |essen because of argunents of
expedi ence or convenience to the State. See Qurry v. Spencer, 61
N.H 624, 626 (1885). During the darenont litigation, the Court
remnded the legislature that "[i]f nodern conditions make ancient
divisions or plans for distributing the tax burden inequitable, it
would seem to be a plain legislative duty to enact such

constitutional laws as would renedy the defect.” darenont I, 142

N.H at 471 (quoting Opinion of the Justices, 84 N H at 581). The

Court finds that HB 999 does not satisfy this duty and is therefore

unconsti tuti onal .

C. FAI LURE TO REVALUE PROPERTI ES EVERY FI VE YEARS

The petitioners second constitutional challenge is to the
State's failure to performstatew de property valuations every five
years as nmandated by part II, article 6 of the New Hanpshire
Constitution. The petitioners contend that the lack of recent
property valuations causes individual taxpayer property to be
val ued at different percentages across the taxing district which is
the State, and that this results in highly disproportional tax
assessnents. The State contends that the annual equalization
process satisfies the constitutional property valuation requirenent
and assures proportional rates of taxation statew de. The Court
finds that the varying CODs throughout the State show that the
equal i zati on process does not satisfy the constitutional nandate of

"val uation of est at es” to ensure proportionality.
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Additionally, all of the experts also agreed that equalization can
never be an adequate substitute for full revaluation of property,
and each expert wtness recomended that a full revaluation of
properties be perforned every 4-10 years. In light of these
standards and recommendations, the five year requirenent in part
1, article 6 seens conpletely reasonabl e.

The evi dence showed that when sone properties in a State have
not been revalued for thirty years, such as in Keene, equalization
does not ensure that all property values are being included or that
all property values across the State are achieving any val ue near
their actual fair market val ue. The evidence denonstrates that
property in the Gty of Keene has not been revalued for thirty
years and that at least 71 other nmunicipalities in the State have
not undergone full revaluations in at |east six years. Mor eover ,
the CODs which, based on 1998 val ues, vary statewide froma | ow of
2.05 in the Town of Benton to a high of 33.52 in the Town of
Canaan, with an average across the State of 17.05, show that there
are widely varying percentages of equity in property val ues across
the State.

Contrary to the State's contention that equalization is a valid
substitute for full revaluations of property, all of the cases in
New Hanpshire that have ever addressed the five year valuation
provision of part 11, article 6 contenplate a reappraisal of the

properties within a taxing district. See eg. Bow v. Farrand, 77 N H

451, 452 (1915) (contenplating revaluation within a reasonable
period of tine); Thonpson v. Kidder, 74 N.H 89, 96
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(1906) (contenplating frequent revaluations to ensure equality of
assessnents); State v. Giffin, 69 NH 1, 33 (1896)(finding a
revaluation of estates required to ensure equality of assessnents);

Franklin St. Soc'y v. Mnchester, 60 NH 342, 347 (1880)

(contenplating revaluation of estates to ensure equal and
proportional assessnments on all individuals and estates); Boston,
C&M RR v. State, 60 NH 87, 88 (1880)(finding that revaluation
of estates to ensure proportionality is one of the [imts placed on
t he taxi ng power of the governnent).

Accordingly, this Court finds that the equalization process
does not satisfy the mandate of part Il, article 6 that there "be a
valuation of the estates within the state taken anew once in every
five years, at least, and as nmuch oftener as the general court
shall order." NH Const. pt.ll, art.6. Wthout a full
revaluation of all property within this State, no taxpayer can be
assured that he is paying no nore than his fair share of the tax

burden based on the true value of his property.

D. APPROPRI ATI ON AND DI STRI BUTI ON OF TAX REVENUE

The petitioners' final constitutional challenge is to the
DRA's nmethod of distributing its adequate education grants to the
receiver towns. First, the petitioners contend that this
distribution exceeds the State's taxing power. Second, the
petitioners contend that it violates the equal protection clause in

part |, article 12 of the New Hanpshire Constitution.
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The petitioners assert that they, as taxpayers in donor towns,

are being treated differently than the taxpayers in receiver towns.
Specifically, they allege that they have no vote or input on how

the noney in the adequate education grants is used. The argue that
the receiver towns vote on how the grant is budgeted and spent, and
that the local school districts also vote on how the grant is
budgeted and spent. They argue that the State has no oversight or
control over the grants, and that these receiver towns and schoo
districts are voting to redistribute their other |ocal funds that
previously were used for education funding to local tax relief.
They contend that either they, as the taxpayers funding the grant,
should have input into how the grant is spent, or that the State
shoul d take conplete control and oversee the spending so that the
recei ver towns can not use the grants for local tax relief.

It is undisputed that funding an adequate education is a valid
public purpose. Moreover, there is no dispute that all citizens in
the State nust share the expense of all public burdens that benefit

the entire State. See pinion of the Justices, 137 N H 270, 278

(1993); see also NH Const. part |, article 12. Accordingly, this
Court nust only determne whether this distribution of education
grants exceeds the State's taxing power and whether it deprives the
petitioners of equal protection of the |aws.

The Constitution grants the sovereign power of taxation and

control over the taxing process solely to the |egislature. See
N.H Const. part Il, art. 2. The legislature has broad powers of
apportionnment and distribution, with which this Court wll not
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interfere unless there is no rational basis for the legislative
action. For exanple:

The | egislature may annex a poor nunicipality to a rich
one, and thus increase the tax burden in the latter; or
it may abolish all rmunicipal division as to taxes, and
make the tax |evy equal throughout the state and for al

pur poses. It may do this for one governnmental purpose
or as to many or as to all. In none of these cases has
any individual taxpayer any |egal cause for conplaint.

Having this power to conpel the rich nmunicipality to

assunre a full share of the overburden of the poor
municipality, it can give like relief to a |I|esser
degr ee.

pi nion of the Justices, 84 N H 559, 578 (1930).

Once the revenue froma valid tax has been paid into the State
Treasury, the power to distribute is purely legislative, and it is
within the legislative power to nmake a reasonable division of the

bur den. See pinion of the Justices, 137 NH at 278 (citing

Keene v. Roxbury, 81 N.H 332, 337 (1924)). This distribution may

be placed upon different towns in differing degrees, as long as the

distribution is reasonable. See (pinion of the Justices, 84 N H

at 580. The Suprene Court has |ikened the distribution of state
education funds to highway funds and utility services, stating:

In this aspect, the relief granted is very like that as
to school noney. Certain public duties are inposed on
all towns, but the state aids the poorer ones in the
di scharge of some of those obligations. So long as such
aid is distributed upon a fair and equitable basis, it
is nerely an exercise of the legislative function of
determning where, in the aggregate, the burden incident
to public performance should rest.

Qpinion of the Justices, 84 N H at 580.

The petitioners have presented no evidence to show that the
present system of distribution of the education grants is not

rationally related to a valid public purpose, nor have they
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presented any credible substantive evidence that any receiver town
or school district is wusing its grant for anything other than

educati onal purposes. See pinion of the Justices, 145 N H at

The only evidence presented shows that the |legislature has
apportioned the public burden of education across the State and
that the tax revenue is being distributed to school districts to
satisfy this burden. Therefore, the Court cannot find that the
State has exceeded its taxi ng power.

To prevail on an equal protection challenge to the
distribution aspect of a tax schene, "absent a showing that a
suspect class is involved, economc classifications are typically
subject to the rational basis test, and the burden is on the
[petitioners] to prove that whatever classification is pronul gated
is arbitrary and w thout sone reasonable justification.” Petition

of State Enployees' Assoc., 129 N H 536, 540 (1987) (internal

citations omtted); see also pinion of the Justices, 137 N H at

276. The petitioners have presented no evidence or argunent to
show that they are a recogni zed suspect class. Because the taxing
schemre in HB 999 deals with economc classifications, the Court
will apply the rational basis test and wll determ ne whether the
petitioners have presented evidence showng that HB 999 is not
rationally related to a valid public purpose.

The Court notes that the |egislature has always had di scretion
in distributing the revenue of a valid tax, as long as the tax is

used for a valid public purpose. See Manchester Fed. Sav. and Loan

Ass'n V. State Tax Commin, 105 NH 17, 21 (1963).

52



The only testinony at trial presented to address the equal
protection claim cane from Assistant Conm ssioner of Revenue
Admnistration Reid and forner Comm ssioner of Education Twoney.
Assistant Comm ssioner Reid explained the DRA procedure for
appropriating adequate education grants to each school district
and explained the DRA procedures and State statutes in place for
reviewi ng school district budgets and revoking the grants for
i mproper appropriations. The petitioners do not dispute that all of
the noney in the education trust fund is being distributed to the
school districts.

Conm ssioner Twoney additionally testified about the school
district budgets, and added that the Departnent of Education wl
not interfere with the local school district use of the grants
because school districts are in the best position to determne
their own educational needs.

The petitioners did present evidence, over objection, of the
surveys that Comm ssioner Twoney sent to each of the school
districts, in an attenpt to show that the school districts were
using the funds for purposes other than education. However, the
Court agrees with the State, and with Conm ssioner Twoney, that
these surveys lack reliability in their form and credibility in
their answers. Further, the Court finds that the petitioners did
not neet their burden of showing that this statute's revenue
distributions go anywhere other than to the school districts. The
only evidence presented shows nerely that all funds are being used

for different educational purposes within these districts. The
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statutory schene allows the | ocal school districts to independently
determne how they operate and how they spend their budgets, as
long as their budgets are spent for educational purposes. See RSA

198: 48 (Supp. 2000); Opinion of the Justices, 145 NH _  (decided

Decenber 7, 2000).

In Carenont |1, the Court noted the differing educational

needs of school districts by stating:

W enphasize that the fundanental right at issue is the
right to a State funded constitutionally adequate public
educat i on. It is not the right to horizontal resource
replication from school district to school district.
The substance of the right may be achieved in different
schools possessing, for exanple, differing library
resources, teacher-student ratios, conputer software, as
well as the nyriad tools and techniques that may be
enployed by those in on-site control of the State's
public elenmentary and secondary school systens.

darenont |1, 142 NH at 473-74.

The Court finds that the nmethod of distributing the adequate
education grants is reasonable. Mreover, there is no evidence to
show that the petitioners' equal protection rights have been
violated, or that any of the education grants are not going
directly to school districts for funding an adequate educati on.
The towns are free to nmanage their own public school systens and
this Court wll not interfere to the extent that the school

districts are funded by a valid tax. See Manchester Fed. Sav. and

Loan Ass'n, 105 N.H at 21.
| V. CONCLUSI ON
The evidence presented at trial clearly shows that New

Hanpshire's property taxation system is constitutionally flawed.
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HB 999 was the legislature's response to the d arenont
litigation, and in that case the Supreme Court cautioned the
| egislature that "to the extent that the property tax is used in
the future to fund the provision of an adequate education, the tax
must be admnistered in a manner that is equal in valuation and

uniformin rate." Cdarenont 11, 142 NH at 471.

The darenont litigation al so expanded the taxing district for
school funding from the localities to the State. Accordingly, to
continue to neet constitutional requirenents, the admnistrative
system for any property tax nust also change to correspond to the
applicable taxing district. However, the evidence in this case
shows that the legislature adopted this system of equalization,
which attenpts to establish equality across towns, but clearly does
not establish equality across taxpayers. The fatal constitutional
flaw of HB 999 is the State's failure to acknow edge that the
taxing district is the State, and that all of the taxpayers in the
State nust have their property valued equally, rather than just the
total property valuations being equalized across the towns.
Equal ity across individual taxpayers is required to allow the
present system to neet the darenont nandates, that any property
tax inposed be both "proportional and reasonable"” and "equal in
valuation and uniformin rate."

The State chose the equalization system according to
Conmm ssioner Arnold, because it found that it was inpracticable to
re-work the entire State property tax system However, equalization

of property values across towns does not neet constitutional
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requi renments when individual taxpayers are being taxed at different
rates due to unequal property valuations. Equality across al
taxpayers in any given class in a taxing district is required for
the State education property tax.

The evidence shows that localities are all wusing different
met hods of assessing properties and of submtting data to the DRA
that significantly disproportional property assessnments exist
across the State, that |arge percentages of property are |likely not
bei ng taxed at all under this system and that individual taxpayers
have no adequate renedies at law to correct these problens when
they arise from either the undervaluation of other properties or
when they arise across town lines. These problens all show that an
i ndividual taxpayer in New Hanpshire is not having his property
equal ly valued or being proportionally and reasonably taxed under
t he equalization systemin place.

Moreover, the evidence indicates that the entire equalization
process across towns is constitutionally infirmed, due to the |ack
of uniformty of the data on which the equalization process and
ratio studies are based. As noted by several of the expert
Wi t nesses, bad data processed in a bad systemleads to bad results.

The evidence presented and the | anguage of the New Hanpshire
Constitution further confirm that the equalization process, as
appl i ed, does not satisfy part Il, article 6 of the New Hanpshire
Constitution. This provision mandates a full statew de val uation
of the estates every five years to nmaintain proportionality across

taxpayers. This constitutional nmandate is clear, and the evidence
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shows that at least 71 out of 259 towns participating in the
present equalization process have not had revaluations of their
property in at |east six years. This lack of revaluations is a
direct violation of the mandate in part Il, article 6 of the New
Hanpshire Constitution.

The Court finds that without a full revaluation of statew de
property there can not be an equal and proportional base of
property values on which to assess a tax, and no guarantees of
equal valuations of property across taxpayers. Once a proportional
taxi ng base is established, uniform procedures nmust be put in place
to maintain current and accurate property val ues. Uniform standards
and regul ations becone even nore inportant when the significant
responsibility for admnistering a statewide tax is shared between
assessing officials in 259 different towns. Efficiency and
convenience to a taxing systemw |l never waive the constitutional
requirenments of fundanmental fairness, equality, proportionality,
and uniformty across taxpayers.

Because the petitioners have net their burden of proof by
showng that property assessnments are not proportional and
reasonable, that the statewide property tax is not equal in
valuation or uniformin rate, and that at least 71 towns are not
reval uing properties in a constitutionally tinely manner, the Court
finds that they have suffered a constitutional harm by being taxed
under HB 999. Accordingly, the Court finds that HB 999 is
unconstitutional as applied for violating part I, articles 5 and 6

of the New Hanpshire Constitution.
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However, the petitioners equal protection claimregarding the
appropriation and distribution of tax revenue nust fail. Education
funding is a valid public purpose and the petitioners have
presented no credible substantive evidence to show that any town in
the State is using its education adequacy grant for any purpose
ot her than education. There al so has been no evidence presented
that receiver towns are lowering their own l|ocal tax burdens or
spendi ng the noney on itens not included in the school budget.

The appropriate renmedy for the constitutional violations found
in HB 999 as applied, has already been agreed to by the State. The
State agreed, by objecting to the request for interpleader of the
tax funds, that if the tax was declared unconstitutional or
otherwise invalid, they would repay all of the taxes already

col | ect ed. See Gty of Portsnmouth v. State of New Hanpshire,

Rocki ngham Co. Super. C. Docket No. 00-E-136 (decided Apri
2000) (Gl way, J.). Therefore, this Court orders that the State of
New Hanpshire, in accordance with the agreenent, reinburse al
towns for the tax dollars paid and coll ected since the enactnent of
HB 999.

Finally, each party has submtted requests for findings of
fact and rulings of |[|aw The Court notes that the requests
propounded by the State totaled 191. Further, many of these
requests were either inconplete statenments, confusing statenents,
statutory statenents, non-contextual statenments, nultiple-issue

st at ement s, or st at ement s irrel evant to this deci si on
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All of the Court's relevant findings and rulings are enbodi ed
in the text of this Order and control over any individual request.

Therefore, the Court rules on the requests as foll ows:
The Court rules on the petitioners' requests for findings of
fact as foll ows:

GRANTED: 1-4, 7, 8, 10, 12;
DENI ED: 13, 14,

NEI THER GRANTED NOR DEN ED AS WORDED: 5, 6, 9, 11.

The Court rules on the petitioners' proposed conclusions of
| aw as foll ows:

CGRANTED. A-G K-L;

DEN ED: M

NEI THER GRANTED NCR DENIED AS WORDED: H, |, J (see deci sion).

The Court rules on the State's requests for findings of fact

as foll ows:

GRANTED: 1-8, 11-12, 16-18, 20, 28, 30, 35-38, 40, 47, 49, 52-

55, 61, 74-79, 82, 83, 86, 95, 97- 100, 112, 116, 118-131,
133, 135-137, 139-144, 146-152, 155-158;

DENI ED: 13, 19, 21, 27, 42, 56, 69;

NEl THER GRANTED NCR DENIED AS WORDED: 9, 10, 14, 15, 22-26,
29, 31-34, 39, 41, 43-48, 50, 51, 57-60, 62-68, 70-73, 80, 81,
84, 85, 87-94, 96, 99, 101-111, 113-115, 117, 132, 134, 138,
145, 153, 154, 159-161.
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The Court rules on the State's requests for conclusions of |aw
as foll ows:

GRANTED: 162, 171-172, 182, 183,
DEN ED: 163-165, 167-170, 176, 180, 181, 186, 188-191

NEl THER GRANTED NOR DENIED AS WORDED: 166, 173-175, 177-179,
184, 185, 187.

So ORDERED.

DATE

R CHARD E. GALWAY
Presi ding Justice
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